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may ,be observed,. that in literature and science, the Ameri- 
cans are as yet the imitators of Europe. But for how many 
years, we would ask, did all Europe imitate the ancients, 
receiving from them the forms of expression, and' the rules of 
thought and investigation ? Centuries elapsed before Galileo 
discovered,' before Bacon promulgated, or rather enforced by 
his recommendation and example, the new philosophy, and 
before Shakspeare wrote. A people does not suddenly change 
its character, political or literary. The influence of the past 
is stronger than that of the present ; and we must wait till 
our national character has settled into the permanent shape, 
which properly harmonizes with the magnificent scenery in 
which we are placed ; till traditions have accumulated, and 
the history of our own continent sufficiently fills the mind, 
without allowing it to wander, for dearth of interest here, to 
the opposite shores of the ocean. Then may we expect new 
fountains of literature and intellectual effort to be opened. 
The inspiring genius of our institutions may preside over the 
forms of statuary, and the breathings of the carivass. The 
poet's lyre may sound a higher strain than has yet been reached ; 
and the tongue of the orator burn with a more powerful elo- 
quence. Another forest-born Demosthenes may 
" With thunder shake the Philip of the seas ; " 

and the muse of history may find a great and untried theme 
in recording the progress of liberal institutions and the career 
of a free people. 



Art. VII. — Reports of Cases Argued and Adjudged in the 
Supreme Court of the United States, January Term, 
1837. By Richard PeteRs, Counsellor at Law, and 
Reporter of the Decisions of the Supreme Court of the 
United States. Volume XI. Philadelphia; Desilver, 
Thomas, & Co. 1837. 8vp. pp. 674. 

This last volume of the published decisions of the Supreme 
Court of the Union is one of unusual, and, in certain re- 
spects, even of singular interest. Such it must surely be to 
those, who as general jurists, and as lovers moreover of con- 
stitutional jurisprudence, — those, that is to say, whose pur- 
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suits or inquiries are not confined to any mere professional 
round, —r have yet been accustomed to observe the train of 
judgments of that eminent tribunal, for the last more than third 
of a century ; and who have been instructed put of them, if 
from no more intimate acquaintance, to reverence the great 
and venerable name of the late Chief Justice Marshall. Nor 
can there be more ample means of knowledge of his mind and 
character, than are supplied by these authentic materials. His 
saltern accumulem donis et fungar inani munere is the more 
than melancholy sentiment inscribed by the present volume, 
in a variety of expressive significations, to his judicial memory. 
Indeed, the very strikingly diversified traits of doctrine and 
opinion upon constitutional topics, which are manifested 
throughout the principal cases reported, may be reckoned to- 
be among the recorded honors, that already thicken round it 
with no unmeaning tribute ; all mingled at the same time, as 
they most unquestionably are, with a sincere sense of his vir- 
tues. And although drawing, as these differences do, their 
various hues from previous casts of mind and turns of think- 
ing, or from peculiar circumstances, and perhaps somewhat 
opposite points in the present composition of the court, yet as 
they are touched by the mild and mellow glories of the just 
sinking orb, they equally blend, in a living though saddened 
beam, that may long continue to shed its salutary radiance, and 
send the cheering and sustaining influence of its reflection 
through the solitary night-watch of the constitution. 

Although this was not the first meeting, it may be men- 
tioned, of that august tribunal, whose opinions are annually 
given to the public through this regular channel, since the 
disappearance of that illustrious luminary of law and equity, — 
we mean in their high constitutional sense,— to whom we 
have just referred, and whom we follow with so much regret ; 
yet, we may allow ourselves to say, that no night had fallen. 
And we were only admonished of some indefinite approaching 
change, by circumstances which began to cast their coming 
shadows. The indications were of a nature not to be un- 
heeded ; nor could they fail to make an impression in regard 
to the uncertainty, in which the condition of that tribunal was 
suspended. We allude to that dense mass of vapors continu- 
ally rising, and gathering around our highest seat of judicature, 
which assumes the endless and ever-shifting shape of constitu- 
tional questions. Cases of that now familiar denomination, — 
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for they have long created a distinct class, and compose a 
large chapter in American jurisprudence, involving principles 
of the utmost moment, — were understood to be lying over 
without any progress. No arguments had heen allowed, for a 
year or two, upon such questions. Former arguments in qoes- 
tipns depending before the court went for nothing ; and cases, 
that had been fully heard and argued, were ordered to stand 
for further hearing, when the bench should again be full. 
This state of things had commenced, it is well known, before 
the decease of the late chief justice. ^ Then, the vacant cen- 
tral chair, needing no crape to cover it ; auguries of various 
kinds, in the political state of the community, filling and affect- 
ing the mind with a solemnity corresponding to their impor- 
tance, (in the apprehension of those who could comprehend the 
crisis,) to an extent beyond the mere conflicting interests of 
litigant parties ; signs and omens of alteration in the system, 
all but organic in. their tone and character ; — all these things 
together conspired to produce a species of portentous pause, 
as it were, in the elements that were involved in the pending 
questions, and to prepare the way, by a gradual process, for 
the reversal of that powerful charm, which had hitherto held 
and controlled them in their civil combination, and which had 
served to communicate a sort of vital efficacy to the funda- 
mental sanctions of law and order. 

It can hardly have failed to, strike the dullest observation, 
after a survey of the present volume, that some considerable 
change has come over the spirit of our supreme national judi- 
cature, upon this great class of questions ; and conclusions 
press themselves upon the mind, which we are loth to assume 
as entirely foregone, which we may not disregard, and which 
we cannot quite dismiss as without significance and force. 
This, we confess, is the last quarter to which we should have 
looked for any cause of concern. Perditio ex te vvould in- 
deed be the deepest sigh of the constitution. But as the 
prospect is charged, perhaps to our too anxious apprehension, 
with shades which have not hitherto seemed to rest upon it, 
and we find ourselves insensibly using a tone to which neither 
the public ear nor our own is altogether accustomed, and are 
dealing, moreover, with topics with which we may well pre- 
sume all our readers are not entirely familiar, we may be 
called upon to go further, and explain more fully and clearly the 
grounds of our misgivings ; so as to be able to decide whether 
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they have any, just and serious foundation. We certainly feel 
some hesitation how to proceed with due respect to the im- 
portant interests, and proper deference to the distinguished 
individuals, concerned in this discussion. 

We did propose to pause before entering particularly upon 
the themes presented by this last volume, in order to take a 
cursory retrospect, as well as to survey the present condition 
also, of the most admirable structure, of a judicial character, of 
which the world, as we believe, has ever seen the example. 
But we are admonished of the limited space that can be 
allowed, in a publication like this, to subjects even of the most 
acknowledged importance, — too limited to - permit the scope 
to which our remarks would be necessarily extended ; and we 
must therefore reserve those remarks for a fitting opportunity. 

We may premise to the further observations which we pro- 
pose to make, upon the principal matter of the present volume, 
that among the first and most pressing objects of the Constitution 
for the well-being of society, in it's present advanced state of 
civilization and freedom, were those which related to com- 
merce, contracts, and currency. Next to that instinctive 
sense of the intrinsic value of union, in and of itself, to the 
peace and prosperity of the community, which comprehended 
intuitively all the interests which that union intended to secure, 
these main points were seized as having most immediate bear- 
ing upon the general concerns of the social league, and were 
made the subjects of distinct and specific provisions. Union 
may be said, indeed, to have been one broad, comprehensive 
term, for all these interests. These important provisions may 
be considered among the direct details of its obvious princi- 
ples. They may be regarded, in fact, as among the cardinal 
points of the Constitution. They extended, in the first place, 
to commercial intercourse in all its relations, whether with 
foreign nations, or among the different States, as well as with 
the interior native communities. They included, also, the 
coinage and regulation of the circulating medium. And, in 
connexion with the general power to establish a universal 
standard of value, may be mentioned the further authority given, 
of a similar character, to regulate weights and measures. Be- 
sides the express investiture of Congress with control over 
these concerns, its powers were supported and guarded against 
encroachments, or even approaches to interference, on the 
part of the States, by special and decisive interdicts upon the 
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local legislatures, in regard to the principal part of those special 
objects. The States were forbidden, for example, to meddle 
with the business of tariff, or to disturb the uniformity of du- 
ties. No Slate, again, was permitted to coin money, emit 
bills of credit, tamper with the payment of debts by means of 
tender laws, or in any manner to impair the obligation of con- 
tracts. In scanning the web, so carefully wrought, of union, 
it is at' once observable how far these provisions go to form 
warp and woof; and it is worth while to notice, how they seem 
to be woven into the very texture, as it were, of the Constitu- 
tion. It is perfectly obvious how essential they are to the 
proper character of a civil government, professing to secure 
the ends of its establishment; and one which, while possessing 
the general powers of war and peace, and of forming foreign trea- 
ties, should be endowed, above all, with sufficient authority to 
prevent civil discord and confusion, and to protect the interests 
of all the parts, and the rights of the whole community alike. 
And it is more than matter of curiosity, — it is a source of -mor- 
tification, --—to trace the incessant attempts to evade the force of 
these prohibitions upon the States, and to impeach the peculiar 
and preeminent powers given to Congress over subjects in- 
tended to be placed altogether beyond their control. Nothing 
can be more remarkable, in fact, than the constant course of 
argument against constitutional powers, of which the present 
volume furnishes abundant example, by attempting to give 
such a definition to each, as would exclude almost every case 
that would be apt to arise, from coming within the scope of 
the constitutional provision. Plausible pretexts, it can be 
easily perceived, would never be wanting for such ingenious 
purposes ; and invention could never be at a loss, either for 
expedients or glosses. But we believe it to be impossible, 
within the reach of human language, to use terms at once 
more significant, specific, and comprehensive, for the objects 
intended to be accomplished, than those which are employed 
by the Constitution ; and all precautions must prove vain, all 
language ineffectual, all provisions in fact abortive, if such as 
these can be successfully avoided or defeated. 

Take, for example, the power to regulate commerce, which 
is granted to Congress in the most general and absolute terms. 
Now, in seeking for a definition of this power from the nature 
of the grant, from its subject, its objects, its design, and char- 
acter, it must be evident, that it is intended to be entire and 
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exclusive, or that it is none; or, at least, next almost to nothing. 
It cannot exist fully and effectually in one depositary, and at 
the same lime have a repeated existence, or coexistence, else- 
where, and that in a number of distinct, and, as to this point, 
equal authorities. The power is broken down under any 
process that shall impair its unity, or destroy its solidity. 
Again, it cannot reasonably be contended that the power, if 
used, though not to its full extent, is to be considered as being 
used but in part only, and abandoned for the rest, and thereof 
left derelict to the several Stales. It is apparent, that, at this 
rate, we should not have any general regulation of commerce 
whatever ; but that we should have as many customs of the 
sea, if we may borrow that ancient phrase, to deal with, as 
there were legislatures upon land. The power is not one that 
consists of parts thus detached, and parcelled out ; but it ex- 
ists as an integer, and forms a simple sum total. When, there- 
fore, Congress undertakes to exercise this power, it is just as 
much exercised in respect to what it leaves unregulated, as in 
what it purports to regulate, whether by positive enactments 
or inhibitions. The legislative power given to Congress over 
this subject is as large, and as liberal, and appropriate, as the 
maritime jurisdiction granted by the Constitution. It spreads 
alike over the whole ocean ; and flows into every bay and in- 
dentation of the coast, as fully and as forcibly as it swells upon 
the deep. Neither does the character of the element alter by 
its own mere ebb and flow. A different doctrine would let in, 
or rather would let out, the legislation of all the States upon 
the subject, wherever the wave receded, or space was left 
unoccupied, or any opening whatever afforded. At this rate, 
again, there would be no room allowed for the favorite maxim 
of political economy, laissez faire, in commerce, although it 
should be within the very purview of legislative intention. 
There would indeed be no end to the superfluous and even 
vexatious details of every variety, and from every quarter, 
each having its own particular interest in view, or some sec- 
tional policy to promote, by which the whole subject would 
be encumbered, and liable to be overwhelmed. It would 
be admitting the independent, and probably conflicting, legis- 
lation of the States, if not quite up to the discordant spirit 
of the old confederation, at all events, to the limit of every 
actual and positive provision of Congress. The idea of ad- 
mitting State legislation as a complement to that of the Union 
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on the subject, would be next to the annihilation of the consti- 
tutional power. Even if Congress should not have seen fit to 
exercise the power in any shape, it does not follow that it 
would have been competent for the several States to have 
assumed it. 

Such has, accordingly, been the construction given to this 
power by the judgments of the Supreme Court. And it has 
been considered, further, that it did not stop at the water's 
edge, so as to be marked off by the dividing line between the 
ocean and the land ; but that an internal State regulation, actu- 
ally interfering with its integrity, and crossing the path of its 
provisions, was equally proscribed by its principle. This was 
determined in a case arising in Maryland, after much debate ; 
and the question has again occurred in New York, in relation 
to a local regulation of what is termed the passenger trade. 
The city of New York forms, as it were, the tunnel which 
receives the influx of emigration, amounting now almost to a 
torrent, from foreign shores ; and. which, turned the other 
way, pours it out upon the wide west, and over the whole 
field of the Union. A law of the State, not of recent enact- 
ment, requires the master of every vessel, whether citizen or 
foreigner, on his arrival from a foreign voyage, to make report, 
within twenty-four hours, of the passengers on board, as well 
as those that have been landed in the course of it, under a 
penalty, which it inflicts on the master, or the consignee, for 
the neglect or violation. The question upon which the court 
finally divided was, whether this was a regulation of commerce ; 
for, notwithstanding a sort of middle ground was taken by Mr. 
Justice Thompson, very consistently, to be sure, with his 
former sentiments, the judgment was not left to stand upon 
this intermediate kind of isthmus ; and that was the exact point 
upon which the decision turned. Mr. Justice Barbour main- 
tained, with great talent and ingenuity, in an opinion carrying 
with it the majority of the court, that it was not to be regarded 
as a regulation of commerce, but merely one of police. We 
are quite ready to say, that if the subject could be taken up 
and considered entirely free from the just influence of former 
decisions of the same tribunal, both in regard to principle and 
precedent, constituting the established doctrine of the court, 
in consonance with the tenor of the Constitution, and with that 
habitual respect for the decisions of a majority of that court, 
of which we cannot yet divest ourselves, there is much in the 
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present opinion that would be persuasive, and perhaps pre- 
vailing. Without conceding that as a regulation of commerce 
it would have been void, or that the power in Congress was 
exclusive, or that the legislative action of a State was forbid- 
den unless it came in conflict with an act of Congress, it was 
denied, and upon that the opinion rested, that the provision of 
the State of New York in question could be properly regarded 
as a regulation of commerce. When we recall, however, the 
reverence that is due to the authority of Chief Justice Marshall, 
which still forms part, in a moral sense, of the character of the 
same court, and are led to look back to the former opinions 
expressed and delivered by him upon the same subject, and 
when we learn that his concurrence was claimed, in the 
grounds of the dissenting opinion devolved upon Mr. Justice 
Story, and come to listen to the clear and cogent conclusions 
drawn from the precedent and doctrine of those antecedent 
decisions by this last distinguished judge, whose abilities were 
never more conspicuously manifested, nor exerted with more 
signal force than upon this and the subsequent occasions, 
which we shall refer to in the course of this volume, we are 
necessarily led to pause, and suspend not only the expression 
of our own judgment, but the judgment itself, for that just, 
final opinion, which remains to be formed. In our impression 
of the argumentative power displayed in the report of this 
whole case, we should do injustice not to combine the bar and 
the bench. And it would be equally unjust to confine that 
acknowledgment to the argument in the present case. 

The whole question we conceive to be fairly and compre- 
hensively stated, and the difference of opinion to be very 
clearly defined and marked, in the following passage from the 
dissenting opinion of Judge Story. 

"But how can it be truly said, that the act of New York is 
not a regulation of commerce? No one can well doubt, that, if 
the same act had been passed by Congress, it would have been 
a regulation of commerce ; and in that way, and in that only, 
would it be a constitutional act of Congress. The right of 
Congress to pass such an act has been expressly conceded at the 
argument. The act of New York purports on its very face to 
regulate the conduct of masters, and owners, and passengers, 
in foreign trade ; and in foreign ports and places. Suppose 
the act had required, that the master and owner of ships should 
make report of all goods taken on board or landed in foreign 
ports, and of the nature, qualities, and value of such goods ; 
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could there be a doubt that it would have been a- regulation of 
commerce 1 If not, in what essential respect does the re- 
quirement of a report of the passengers taken or landed in a 
foreign port or place, differ from the case put? I profess not 
to be able to see any. I listened with great attention to th6 
argument, to ascertain upon what ground the act of New York 
was to be maintained, not to be a regulation of commerce. I 
confess that I was unable to ascertain any, from the reasoning 
of either of the learned counsel who spoke for the plaintiff. 
Their whole argument on this point seemed- to me to amount to 
this : that if it were a regulation of commerce, still it might 
also be deemed a regulation of police, and a part of the system 
of poor laws; and therefore justifiable as a means to attain the 
end. In my judgment, for the reasons already suggested, that 
is not a just consequence, or a legitimate deduction. If the 
act is a regulation of commerce, and that subject belongs ex- 
clusively to Congress ; it is a means cut off from the range of 
State sovereignty and State legislation." — p. 157. 

The idea of any dormant power, or unexpended balance 
of authority, to be used as a sort of remainder by the States, 
so long as it was not exercised by Congress, — or of con- 
sidering this legislation of the States as a regular complement 
of that of the Union, to which we have just adverted, — ■ is 
disposed of in the answer given to it, by the Act of Congress 
of 1819, regulating passenger ships, &c. 

" This last suggestion is peculiarly important in the present 
case ; for Congress has, by the act of the 2d of March, 1819, 
ch. 170, regulated passenger ships and vessels. Subject to the 
regulations therein provided, passengers may be brought into 
the United States from foreign ports. These regulations, being 
all which Congress have chosen to enact, amount, upon the 
reasoning already stated, to a complete exercise of its power 
over the whole subject, as well in what is omitted as in what is 
provided for. Unless, then, we are prepared to say, that wher- 
ever Congress has legislated upon this subject, clearly wjthin its 
constitutional authority, and made all such regulations, as in 
its own judgment and discretion were deemed expedient, the 
States may step in and supply all other regulations, which they 
may deem expedient, as complementary to those of Congress, 
thus subjecting all our trade, commerce and navigation, and 
intercourse with foreign nations, to the double operations of 
distinct and independent sovereignties ; it seems to me impossible 
to maintain the doctrine, that the States have a concurrent 
jurisdiction with Congress on the regulation of commerce, 
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whether Congress has or has not legislated upon the subject ; 
but a fortiori when it has legislated." — pp. 158, 159. 

The Supreme Court had acted effectually upon the subject 
of one State undertaking to interfere with the commercial 
rights and intercourse of its sister States, in the well-known 
case of Gibbons and Ogden. It cannot quite escape observa- 
tion, that under the shape, not to say pretext, of internal 
regulations of police of the protective kind, on the maritime 
side of commercial States, to go no further, for the purpose 
of guarding against the introductions of such persons as a 
State may think proper to exclude, the fundamental principle, 
common both to the Confederation and the Constitution, 
communicating to citizens of each State, the rights of citizens 
of all the States, may be brought in question. That persons 
are not the subjects of commerce, may, in some physical 
sense, with a certain gloomy exception, be. true. But the 
freedom of commercial intercourse, even for foreigners, it will 
be remembered, was secured by one of the most famed and 
familiar clauses of Magna Charta, — referred to with almost 
as much frequency, among the few that have been found worth 
preserving in modern times, as that relating to trial by jury. 
The rule itself was an early triumph of civilization, in ad- 
vance, it would seem, of the age that established it, which has 
wrought itself into the operation of the jus gentium ; an,d 
the regulation, as well as protection of it, properly belongs 
to the general province of a national government, which may 
well exercise it with a due reference to all its proper concern- 
ments. In connexion with this subject, the power of estab- 
lishing a uniform rule of naturalization has been expressly 
assigned to Congress. Few powers will be found more deli- 
cate in the operation of the federal government, to judge from 
experience, than those of this nature. 

Massachusetts also, we are sorry to say, furnished her con- 
tribution to swell the present volume. We say this with 
sorrow, because whatever may be thought of the merits of 
the question, it is undeniable, that the tone and character of 
the decision chime in with doctrines, which tend, or may be 
urged, deplorably, to the subversion of the principles of law 
and property. This cause went before the Supreme Court 
of the United States under the double disadvantage of a com- 
promising division, in the first place, of the Supreme Court 
of the Commonwealth, and secondly, of a denial in effect, 
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by its judgment, that the Act incorporating the Warren 
Bridge, was any violation of" the principles either of the State 
or National Constitutions. It is to be allowed, at the same 
time, that much of the argument, on behalf of the new bridge, 
on the final hearing, proceeded upon grounds quite con- 
sistent in themselves with the general principles of justice. 
And the opinion of one of the members of the Court, Mr. 
Justice McLean, which went half way with the majority of 
the Court in affirming the formal judgment of the Massachu- 
setts Bench, fully adopted the course of that portion of the 
argument, which was apparently intended to form in fact the 
condition of his own concurrence ; namely, that property was 
not to be sequestrated by the public, upon any occasion, 
without compensation. But this, unfortunately, it was con- 
fessed, when it came to be sifted, could afford no ground for 
any relief by judgment of the United States Supreme Court, 
and that the only form in which this tribunal could deal with 
it was, whether the act impaired the constitutional obligation 
of contract. A suitable reverence was thus, to be sure, 
manifested for the essential idea of justice, the principle of 
which was acknowledged, while the injury itself was left to 
seek its own redress. But this is a discussion, into which 
we own we have not much spirit to enter. The point, on 
which alone it could come before the national Supreme Court, 
has been determined in the negative. We may remark, how- 
ever, that at the same time, it is not easy to comprehend the 
ground, or understand the logic, upon which, if the Court 
considered the act to be one impairing the obligation of con- 
tract, while it was at the same time in the exercise of the 
right of eminent domain, it could be possible to avoid the 
force of the constitutional prohibition. But it is possible 
we do not quite clearly, or fully, comprehend that portion of 
the juridical argument, which was presented upon this head. 
And upon "the main point of the opinion, we may decently 
copy the language of becoming obedience, and we may add, 
dignified submission, used by Mr. Justice Story, in another 
prominent case in the present volume, which will form a sub- 
ject of distinct and further notice. 

" It is proper to notice the statement at the bar, that the point 
of the constitutionality of this act has been already decided by 
this Court. If so, I bow to its authority. I am not disposed 
to shake, even if I could, the solemn decisions of this Court 
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upon any great principles of law, and, a fortiori, not that which 
respects the interpretation of the Constitution itself." 

In the review, which we rather omit than incline to make, 
of this very important cause, it is impossible not to feel and 
to allow the surpassing power of this last most able and emi- 
nent judge, over all the materials of the cause, and the pre- 
vailing strength of reasoning brought to bear upon the subject, 
whether in relation to the force of precedent, or the weight 
of principle. Passing however from the tale of things that 
were, and considering the case itself to be settled, so far as 
it can be considered as settled, salvo jure in regard to the 
general authority of the constitutional clause which was brought 
in questionj no further interest may remain attached to the re- 
sult, or involved in the argument of this memorable decis- 
ion, — at least none of so much consequence and solemnity 
as the bearing of any established rule of construction, under- 
stood to be extracted from former decisions, and drawn into 
authority for the support of doctrine contained in the present. 
Such a rule and guide of construction, it seems, was deemed 
to be found in the prior decision of the same Court, in the 
case of the Providence Bank. The case, and the com- 
ment, are contained in the following passage, from the opinion 
of Mr. Chief Justice Taney, pronounced in the name of the 
Court. 

" But the case most analogous to this, and in which the 
question came more directly before the Court, is the case of 
the Providence Bank v. Billings & Pittmann, 4 Pet. 514 ; and 
which was decided in 1830. In that case, it appeared that the 
legislature of Rhode Island had chartered the bank, in the 
usual form of such acts of incorporation. The charter contain- 
ed no stipulation on the part of the State, that it would not 
impose a tax on the bank, nor any reservation of the right to 
do so. It was silent on this point. Afterwards, a law was passed, 
imposing a tax on all banks in the State ; and the right to im- 
pose this tax was resisted by the Providence Bank, upon the 
ground, that if the State could impose a tax, it might tax so 
heavily as to render the franchise of no value, and destroy the 
institution ; that the charter was a contract, and that a power 
which may in effect destroy the charter is inconsistent with it, 
and is impliedly renounced by granting it. But the Court said, 
that the taxing power was of vital importance, and essential to 
the existence of government; and that the relinquishment of 
such a power is never to be assumed. And in delivering the 
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opinion of the Court, the late Chief Justice states the principle, 
in the following clear and emphatic language. Speaking of 
the taxing power, he says, ' as the whole community is interest- 
ed in retaining it undiminished, that community has a right to 
insist that its abandonment ought not to be presumed, in a case 
in which the deliberate purpose of the State to abandon it does 
not appear.' The case now before the Court is, in principle, 
precisely the same. It is a charter from a State. The act of 
incorporation is silent in relation to the contested power. The 
argument in favor of the proprietors of the Charles River 
Bridge, is the same, almost in words, with that used by the 
Providence Bank ; that is, that the power claimed by the State, 
if it exists, may be so used as to destroy the value of the 
franchise they have granted to the corporation. The argument 
must receive the same answer : and the fact that the power has 
been already exercised so as to destroy the value of the franch- 
ise, cannot in any degree affect the principle. The existence 
of the power does not, and cannot depend upon the circum- 
stance of its having been exercised or not." — pp. 546, 547. 

Giving all the effect to an argument of this kind, that 
might be asked for it, if addressed to the mere authority of a 
legislature, to which some of its considerations properly 
belong, and before which they could not fail of audience, 
one cannot but be struck with the broad use and bold char- 
acter of the inference drawn from the expressions borrowed 
from the case of the Providence Bank, as creating or afford- 
ing, that is to say, a general legitimate principle of constitu- 
tional interpretation. The point contended in defence of that 
case was, that a State had no power to tax a bank,- inasmuch 
as such a power might be employed to its destruction. It 
was nothing but the old and stale argument that had been 
employed from the beginning of time, against the lawfulness 
of a thing from its liability to abuse ; and which, like the ar- 
gument from what is termed in the vocabulary of the law, 
inconvenience, or the objection arising from showing and 
carrying out a proposition to its extreme and violent conse- 
quences, is reasonably conclusive against no more than the 
extremity of the abuse, or the misapplication of a principle, 
which may be sound and even salutary within its proper cir- 
cumference. But from an argument which only goes the 
just length of denying or limiting the force of a sophisti- 
cal exception, to maintain the competency, upon any moral 
grounds of reasoning, of thus carrying the thing out to such 
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extreme consequences, — and to set up on the principle to 
justifyjthe inconvenience, or to vindicate the abuse, to its ut- 
most conceivable extent, js to pervert the purport of the 
answer to a false and specious subtlety ; it is to misconceive 
the wholesome economy of providence and society ; it is to 
confound all the rules of right reasoning, with the instruments 
and absurdities of a spurious and artificial logic. The argu- 
ment, again, that a power given in general terms, is liable to 
be abused, and that its exercise is therefore to be interdicted, 
repugnant upon the face of it, has been met and refuted, with 
a respect it hardly deserved, a thousand times. But who ever 
thought of building up, on such a power, or on any kind of 
legal or moral power, the faculty, in any reasonable sense, 
of carrying it out to its most inconsistent and violent ex- 
tremity ? Such an attempt can only originate or end in a 
confusion, we will not say of mind, but of language. Take 
the power we have mentioned to regulate commerce, for ex- 
ample. This may be used to lay an embargo on shipping. 
To lay an unlimited embargo, was undoubtedly a strong and 
extraordinary exercise of that power. But such an act, 
although indefinite in its duration, and exposed to such an 
apparent objection, might be truly and in reality a conserva- 
tive measure for the actual security of commerce, and its 
ultimate protection and promotion ; although exhibited under 
the harsh aspect of a general and unlimited suspension. Yet 
who would maintain the justifiableness of such a power, that 
should be attempted to be exercised, either in that or in 
any other form, under the profession of regulating, but for 
the actual and intended purpose of annihilating commerce ? 
Suppose that Congress should, by an absolute act, undertake 
to establish upon the face of it a perpetual interdict of com- 
merce, and to put a stop to all shipbuilding, and navigation 
for ever, — could such an edict be considered as coming within 
the scope of the constitutional power ? We think the an- 
swer must be that it could not. It would be a most danger- 
ous and extraordinary ground to take, that because a power 
might be so used as to operate injuriously or destructively, it 
might therefore be justifiably used upon its own principle, for 
the very purpose of destruction. The power to regulate the 
currency may be so used as to derange, and possibly be fatal 
to the currency ; but who would therefore maintain, that Con- 
gress, under that authority, to say nothing of its duty> had 
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the power to destroy the currency ? Powers bearing on 
State governments, and intended in fact to be exerted bene- 
ficially, for the preservation of the State governments, might 
be employed at this rate legitimately for their destruction ; or 
powers given on the other hand, for the support of the na- 
tional government, might be exercised for its subversion and 
dissolution. We must doubt, therefore, whether this position 
was ever pressed before to so prodigious an extent. Its 
ultraism, if we may be pardoned the expression, is of a new 
stamp in the annals of the administration of justice. Princi- 
ples of such extensive import and bearing, deserve to be pro- 
foundly considered before they are adopted ; and should be 
such as to carry their convictions home to the conscience 
and understanding. We are sensible of the delicacy of im- 
pugning an argument coming with the weight of authority from 
a majority of the Judges, including the Chief Justice of the 
Union ; but we cannot help looking with more apprehension 
upon the establishment of a pernicious principle, than even an 
erroneous precedent. 

Such a conclusion, we feel morally sure, could not have 
been in the contemplation of the Court, in the opinion given 
in the Providence Bank case. It could not, we are quite 
confident, have commended itself to the judgments of the 
members of the tribunal at that time ; nor received the sanc- 
tion of the sage and sound, circumspect and forecasting spirit, 
which then presided in the decisions of this Court. Believing 
that the opinion given in that case was well and wisely con- 
sidered^ that the reasons were discreetly and carefully weigh- 
ed, that the rule there laid down 1 also was in regard to a vital 
and indispensable power of government, the power to tax, 
which is essential to the support and existence of govern- 
ment, and which cannot be parted with, nor presumed to be 
impaired, except by some clear and positive expression, we 
cannot feel the cogency of any inference drawn from this 
opinion in regard to other powers, although high and impor- 
tant, in which these predominant conditions do not concur ; 
and, on the contrary, we cannot but express our surprise and 
pain, at perceiving the extent into which it is permitted to be 
drawn. It cannot, we think, be justly considered, that the 
power of general improvement, according to the advance of 
arts, or the economy of society, is equally essential and vital, 
as that which belongs to its existence and preservation ; and 
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that it should be equally absolute and imperative as a rule in 
regard to what must be, at all events, mere matter of specu- 
lative utility. To say that each must receive the same con- 
sideration, — that the objection to the exercise of each must 
receive the same answer, — is strong and decisive language ; 
but we do not think it is equally satisfactory. And to lay 
down a, universal rule of interpretation, founded on the strict 
principle, or the just analogy of that case, is, it appears to us, 
still more robust and extraordinary. It will be observed, that 
it was not shown, in the former case, that the Providence 
Bank either was actually destroyed, or like to be so, by the 
exercise of that power. The argument was a wholesale one, 
urged against the exercise of the power at all, either in regard 
to that, or any other bank ; and it was one which might as 
well be employed on behalf of the exemption of any other 
corporate body, enjoying the protection of society, and bound 
to participate in its burdens. If it had been acknowledged, 
or had distinctly appeared in the Providence Bank case, that 
the sure tendency or intent of the taxation, was to effect the 
destruction of the institution, then the remark, which has been 
commented on, might have been drawn into direct authority. 
Government becomes subversive of its own end, when its 
purpose is bent to destruction. The social system is distinct 
in essential respects from the political, and its rights are not 
left dependent on mere political expediency. Whatever ap- 
parent analogy might have been found for any general applica- 
tion of the principle maintained in the case of the Providence 
Bank, in the circumstances of the Charlestown Bridge case, 
if it had been plainly shown at the former hearing, that its 
franchise would have been utterly destroyed, that was a point 
upon which we not only fully believe the mind of every mem- 
ber of the bench must have paused, — but we are firmly 
persuaded, moreover, that such as supposed, in this last opin- 
ion of the Court, could not have been the answering judg- 
ment of Chief Justice Marshall. This great man must have 
been of the same mind with Cicero, that every public act of 
an agrarian nature, went directly to undermine the foundations 
of the republic, that it could be marked only as a measure of 
violence, to snatch away that which had been justly enjoyed 
for years or ages ; and that all civil rights ought to be pro- 
tected by a comprehensive equity. "Eaque est summa ratio 
et sapientia boni civis, commoda civium non divellere, atque 
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oranes jequitate eadem continere. Habitent gratis in alieno. 
Quid ita ? Ut cum ego emerim, sedificarem, tuear, impendam, 
tu, me invito, fruare meo ? Quid est aliud, aliis sua eripere, 
aliis dare aliena ? Tabula vero nova quid habent argumenti, 
nisi? ut emas mea pecunia fundum ; turn, tu habeas, ego non 
habeam pecuniam ? " * 

But another, and by no means the case of the least claim, 
contained in the present volume, to a concluding share in our 
notice and reflections, is that of the Bank of Kentucky. Upon 
this our remarks must needs be brief, although if we should 
extend them to the whole scope and compass of the ease, they 
would not exceed our sense of its importance. When this 
case was formerly argued before the court, as it had been, we 
are informed that a majority of the judges, who, then heard it, 
were decidedly of opinion, that the act of the legislature of 
Kentucky, establishing this bank, was unconstitutional and void, 
as amounting to an authority to emit bills of credit, on behalf 
of the State, within the prohibition of the constitution of the 
United States ; and among that majority was Chief Justice 
Marshall. The principle was considered to be decided in the 
case of the State of Missouri, which is found in an earlier 
volume. The first question naturally presenting itself in the 
case was, what was the meaning, of the clause of the constitu- 
tion, that " no State shall emit bills of credit," or, in other 
words, what is a bill of credit, in the sense of that instrument ? 
Upon this Mr. Justice Story said ; 

" After the decision of the case of Craig v. The State of Mis- 
souri, I had not supposed, that this was a matter which could be 
brought into contestation, at least unless the authority of that 
case was to be overturned, and the Court were to be set adrift 
from its former moorings. The Chief Justice, in delivering the 
opinion of the Court upon that occasion, in answer to the very 
inquiry said ; ' To emit bills of credit, conveys to the mind the 
idea of issuing paper, intended to circulate through the commu- 
nity for its ordinary purposes as money, which paper is redeem- 
able at a future day. This is the sense in which it has been 
always understood.' Again : ' The term has acquired an ap- 
propriate meaning ; and bills of credit signify a paper medium, 
intended to circulate between individuals, and between govern- 
ment and individuals, for the ordinary purposes of society.' 
Again: ' If the prohibition means any thing, if the words are 
not empty sounds, it must comprehend the emissioh of any paper 

» De Officiis, Lib. 11. § 23. 
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medium by a State government, for the purposes of common 
circulation.' One should suppose, that this language was suffi- 
ciently exact and definite to remove all possible doubt upon the 
point; and it has the more weight, because it came from one, 
who was himself an actor in the very times when bills of credit 
constituted the currency of the whole country, and whose expe- 
rience justified him in this exposition. 

"But, it seems, that this definition is not now deemed satis- 
factory, or to be adhered to ; and a new exposition is sought, 
which, in its predicaments, shall not comprehend the bills in 
question. The arguments of the learned counsel for the bank, 
oh the present occasion have, as it appears to me, sought for a 
definition, which shall exclude any perils to their case ; rather 
than a definition founded in the intention and language of the 
constitution." —pp. 329, 330. 

We can allow ourselves to do no more than refer such of 
our readers, as are not already acquainted with it, to the report 
of the case itself, with the very able arguments of the eminent 
counsel on both sides, and the opinion of the court delivered 
by Mr. Justice McLean, together with the dissenting opinion 
of Mr. Justice Story ; which, in our view, we do not hesitate 
to say, is replique sans reponse, and which we cannot refrain 
from referring to as exhausting the merits of the question, and 
establishing the construction which had been given to the 
clause in controversy, by the most conclusive proofs of histor- 
ical and logical induction, and superadded weight of judicial 
authority. 

It would not comport with the character of this journal, nor 
the purpose of this article, to go into a critical legal analysis 
of any of the important cases in this volume ; and we would 
here willingly dismiss a portion of the subject which gives rise 
to a variety of reflections, upon some of which we will task 
the patience of our readers to detain them a moment longer. 

It can hardly be doubted, we are inclined to believe, that 
the original object of the conjoint constitutional provisions, to 
which we have alluded, concerning the power of the govern- 
ment over the circulating medium, was to take from the States 
the control over the currency of the country ; and that all 
paper issues, moreover, of every description, were included 
in the prohibition. A common currency is as important to 
the convenience, and well-being, and even to the social exist- 
ence of a community, it is no extravagance to say, as a com- 
mon air or language. The question has lately been started in 



144 Constitutional Law. [Jan. 

an important form from a high quarter, . for the first time 
after the usage and practice of half a century, — or more singu- 
larly still, it is hardly admitted to be any question at all, — 
whether the government, that is to say Congress, is under any 
obligation to provide a medium of Exchange for men in busi- 
ness. It had been previously remarked, in a published com- 
munication from the same distinguished source, of a less grave 
and weighty character, that the inquiry, whether the founders 
of the constitution also designed to divest the States of their 
antecedent right to incorporate banks, would now be more 
curious than useful ; as that matter, so far as relates to the 
mere question of power, must be regarded, it is observed, as 
settled in favor of the continued authority of the States. And 
we have no disposition to controvert this proposition. It is 
stated, to be sure, and admitted as a necessary consequence 
in delivering the opinion of the court, by Mr. Justice McLean, 
in the Bank of Kentucky case, that if the entire control of the 
currency, paper as well as metallic, was intended to be given 
to Congress, and that if, moreover, the conclusion is a sound 
one, that a State cannot do indirectly what it is prohibited 
from doing directly, it must follow, that all banks incorporated 
by a State are unconstitutional. But the idea is considered 
at once so startling, as striking a deadly blow against the State 
banks, which contained a capital of near four hundred million 
of dollars, and supply in fact at this moment almost the whole 
circulating mediitm of the country, that the court shrunk, not 
without reason, from coming to so sweeping a conclusion ; 
and they well say, that a uniform course of action, involving 
the right to the exercise of so important a power by the State 
governments for half a century, and that, as they observe, almost 
without question, is no unsatisfactory evidence, that " the power 
is rightfully exercised." But while stating this prudent result 
with this laudable caution and discretion, they judiciously avoid 
pressing it into the service of their final decision in this imme^ 
diate case then before them. In point of fact, however, it is 
certain that this power had been drawn in question with great 
weight both of intellectual and constitutional authority. But 
on the other hand, as no seasonable means were employed to 
arrest this exercise of power on the part of the States until it 
had got to such a head, and the matter had become of so much 
magnitude, and the habit so much fixed in the actual condition 
of the body politic, — the usage itself had become so inveter- 
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ate, and the interest created under it so vast and universal, 
and it's ramifications extended so far and wide into all the con- 
cerns of the community, — that the theoretic problem was 
obliged to be regarded, in its political sense, as having received 
this practical solution ; and those who' strove in vain to recon- 
cile it to the text and spirit of the constitution, looking at its 
positive provisions and prohibitions upon the subject, despaired 
of reducing the practice to the prescription. It was one of 
those strong kinds of cases which finally make their own law, 
and which sustain the sturdy Saxon maxim of the law, com- 
munis error facit jus. All this must be acknowledged at the 
present day, whatever might once have been the true course 
of action and opinion, to have been equally the just dictate of 
good sense and of patriotic submission, which consoles itself 
for an unquestionable departure from the intention of the con- 
stitution, by the reflection, that it cannot now be altered and 
recalled without a serious and wide-spread injury to the whole 
community. For it is vain to say, that the States have not 
thus legalized a currency, other than what the constitution pro- 
posed ; and counter in fact to what it contemplated, as legiti- 
mate. But at the same time it is manifest, that the constitu- 
tion did contemplate the providing of some currency more 
comprehensive and manageable than coin. And under the 
combined and self-adjusted system of national and State in- 
stitutions for this purpose, — similar and congenial' in some 
measure to our general political institutions, — it is now pretty 
universally confessed, that we have hitherto realized as sound 
and wholesome a currency as any country has ever enjoyed. 
Still there is some point at which departure should stop. And 
we may read a lesson, if it be not too late, in this very decision 
of the Bank of the Commonwealth of Kentucky, of the pro- 
clivity which error acquires, and the power by which it propa- 
gates itself, when it abandons the polarity of principle, and 
wanders from its magnetic path, — both from the difficulty of 
recovering a light that has been lost, and from the natural ten- 
dency to go on and increase a divergency that has once com- 
menced. The transition again from a mere State government 
institution, establishing a vicious currency, to a pure national 
government system of finance having nothing to do with cur- 
rency, and simply providing for all payments in which the 
government is concerned in gold and silver, may not be very 
violent ; and both equally wide from the genius and object of 
vol. xlvi. — no. 98. 19 
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the constitution. To abandon the currency to the States may 
well be one step to the government's confining itself to coin in 
its own operations, and detaching its own interests and sym- 
pathies from those of the whole community. But things that 
are so thoroughly knit together in the economy and habits of 
society, cannot be either prudently or safely put asunder. 

We do not exactly know how far it may be liable to be 
considered more curious than useful, to advert here to the 
political history of another great kindred constitutional ques- 
tion,; but our reflections are unavoidably called, in this con- 
nexion, to the very remarkable fate of an important institution 
for the management of the financial concerns of the country, 
at the distant and dispersed points of the Union, over vyhich 
the government was to spread, and one essential in its qualities 
and functions, of whatever modification it may be proved sus- 
ceptible in its form and organization, to the operations and 
success of the government itself. This institution was, in fact, 
originally a vital organ of the government, established by the 
First Congress of the United States, by a legislative act almost 
coeval with the constitution, in perfect accordance with its 
character and provisions, upon the clearest convictions of its 
consistency and of its necessity. The conclusion on this last 
ground was then, and must now be admitted to have been, 
irresistible. It was directed also, with special reference, as 
the act itself recites, to aiding and benefiting the commerce 
and industry of the country ; and it was finally adopted, as is 
well known, upon the slow, cautious, deliberate, arid conscien- 
tious consideration of the first Executive, a name acknowledg- 
ed by all mankind to be worthy of the most profound venera- 
tion ; and to which was added, by this act, a new title to the 
appellation of Father of his Country. It has received the 
confirmation of successive Congresses, under all the adminis- 
trations of the federal governments, together with an ample 
and entire renovation of its existence and faculties, after all 
the varied, instructive experience of peace and war ; and this 
upon the recommendation of the most calm and sage of the 
succeeding chief magistrates, who was a sincere convert to its 
accordance with the instrument of which he was one of the 
most effective framers and authoritative expounders. And it 
has enjoyed a duration, — with but a temporary and most elo- 
quent interruption, bating also the present expressive period to 
it, — almost equal to the whole time of the government. It 
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may be deemed to impart something also to the force of this 
statement, even in the way of fact, that the constitutionality of 
the establishment, being drawn into direct judicial examination, 
was strengthened by all the sanctions it could receive from 
successive judgments of the national Supreme Court, after the 
most strenuous arguments in opposition, and upon the fullest 
consideration of all the grounds, which could bear upon the 
question. If any further test could be required, after all these 
solemn and conclusive determinations, to the wisdom and es- 
sential fitness of such an establishment to the constitution of 
the country, it is furnished by the present condition of the 
community, laboring under the total disorganization of the 
currency, which prevails throughout the Union, and which has 
produced almost a social disorganization of the Union itself. It 
fixes a seal to the prophetic and statesmanlike prudence and 
sagacity, in which the scheme Was conceived and originated. 
It amounts to a demonstration, derived from universal suffer- 
ing under the practical consequences of the abrogation of this 
constitutional authority, which all other argument and author- 
ity in the world could not have afforded beforehand, and which 
nothing short of this disastrous and overwhelming result could 
have produced. The consequences speak for themselves, and 
they speak volumes. It may be said, that human reason hardly 
admits of any conclusion more absolute. 

It cannot but be permitted, if we are not obliged, to pause 
and behold where we are upon this point. A common and 
universal currency, we repeat, is as important to the social 
existence of a community as the element we breathe, or the 
language in which we communicate and interchange our senti- 
ments with our fellow-beings. The' power to regulate and 
control' the representative medium of value, which circulates 
through the veins, and even the nervous filaments, of society ; 
which runs along with the minuter capillary threads, while it 
fills and sustains the grand arterial veins of the system; is one 
most assuredly of a vital character at once to the organs of the 
government, and to the active functions of the community, in 
all the various concerns pf -life and commerce. It 

" Lives through all life, extends through all extent, 
Spreads undivided, operates unspent." 

This is a power which we both admit and affirm to be analo- 
gous, in a general sense, to that which was maintained by the 
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opinion and judgment of the Supreme Court, in the case of 
the Rhode Island Bank, referred to in the decision of the 
Charlestown and Warren Bridge question ; to the power, that 
is to say, to assess the portions of the community with the 
expenses necessary for the support of government. In regard 
to such a power it may well be said, in the language of Chief 
Justice Marshall, that, as the whole community is interested 
in retaining it undiminished, that community is entitled to the 
strongest presumption in favor of its preservation, and against 
its abandonment. Akin to a power of this description, in its 
nature and importance to the well-being and intercourse of 
society, and to the carrying on of government itself, we main- 
tain, is the employment of a faculty of some kind, we say not 
how similar to, or nearly the same with, the institution which 
has been tried and swept away, to aid in conducting the finan- 
ces, and equalizing the exchanges, and compensating the in- 
dustry of tire country. And we cannot but perceive, that we 
have arrived at an extraordinary pass in the affairs of the coun- 
try, in the first palace, when the power to create a United 
States Bank, — a question that was settled in the outset of 
the government, when the spirit of the constitution was fresh and 
active, and when was the time to determine the point at once 
and for ever, and settled with the sanctions of all the branches 
of government, and the benefits derived from an experience 
of forty years, not only it may be said with the general acqui- 
escence, but almost the universal gratitude of the community, 
— for those who have not ceased to question its speculative 
constitutionality, have not refused to acknowledge its benefi- 
cence, — we have arrived, we repeat, at a remarkable pass 
in this respect, when this power is politically repudiated, and 
the power not merely to create State banks, but to allow 
States to issue their own paper, through their own corporate 
offices, or whatever instrumentality or machinery, whether 
with or without vaults for the precious metals, — but through 
institutions in which they are exclusively concerned, — is 
affirmed in its most unlimited extent. We say unlimited , for 
although the Court do not deal in unmeasured terms, still it 
is obvious how consecutively and deductively one decision of 
this nature becomes the foundation and precedent of another ; 
and this last decision does undoubtedly furnish a simple recipe 
for the establishment of a State institution for issuing bills of 
credit, under which all the real effect of the former judgment 
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against this practice in the case of the State of Missouri, must 
necessarily melt 1 away. By this determination, the Court has 
undoubtedly contributed to weaken and relax the obligations 
of the constitution upon Congress to make effectual provision 
for the currency of the Union ; and has testified its concur- 
rence in the existing economy and policy on this subject, on 
the part of the States. We do not absolutely say, although 
there would be a good deal to support the conclusion, that 
the two powers cannot coexist, to wit, in Congress to estab- 
lish a national bank, and in States to establish banks entirely 
their own, like that of Kentucky, for instance ; and although 
the Court has not discarded its decision upon the prior point 
of an United States Bank, and there is nothing in terms to 
prevent Congress from exercising what remains of its authori- 
ty upon this: head, yet it must be felt, that what is left is mu- 
tilated and impaired, and that the original power of Congress 
over the subject, is virtually paralyzed and prostrated. 

It must be obvious, it appears to us, that there may be 
some inconsistency in the two powers, on the part of Con- 
gress and the States, to establish such institutions in immediate 
relation to their own governments. For if there be such a 
power in a State to establish a pure institution of its own, upon 
its own credit, it must necessarily exist as a sovereign power, 
which the State itself again is interested in maintaining undi- 
minished, and against which, no presumption can operate ; and 
which the State may claim to exercise, therefore, independently 
of any control of Congress Over the currency. — But we are 
not anxious to pursue this theme so far as to be obliged to 
realize the final force of the conclusion to which it leads. We 
must be blind indeed to the signs of the times, not to per- 
ceive the cooperation of a variety of unfavorable causes to the 
preservation of the constitutional power of Congress on this 
subject, or what has hitherto been regarded as such. We 
have observed the reported declaration of a respectable Sen- 
ator from Virginia (Mr. Rives), that the provisions of the 
constitution upon this head, had become incapable of execu- 
tion. It has been proclaimed, also, as we well know, from 
high political authority, as a matter of sincere belief, that the 
public funds can be as safely and conveniently transported 
from one portion of the Union to another, that domestic ex- 
changes can be as successfully and cheaply effected, and that 
the currency was at least as sound, under the existing system 
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of State banks, as these objects could be, accomplished by a 
national one. And this declaration has been followed by 
another in quite as authoritative a form, that there was no po- 
litical obligation upon government to assist individuals in the 
transfer of their funds, except through the post-office, any- 
more than there was to provide means for the conveyance of 
merchandise. None of these things can escape common ob- 
servation. But it is matter of painful regret, to perceive how 
fatally the two principal powers of the government, indepen- 
dent of the legislature, namely, the executive and the ju- 
diciary, have recently concurred, we are very far from saying 
conspired, in legitimating the catastrophe which has been 
brought about, to the currency of the community.. We can- 
not but see here, that the spirit of the constitution has been 
rebuked within its own temple ; and if it is not subdued and 
reduced to the ancient spirit of the revolutionary era, how 
near we are' again brought back to the verge of it, when 
States may not only establish and legalize a local currency, 
but when it becomes, in effect, under the prevailing practi- 
cal -interpretation of that instrument, the only true and consti- 
tutional currency. 

We may be pardoned to say a word, in passing, concerning 
another political phenomenon connected with the vestiges of 
the olden time. We mean to refer to the curious mutation 
which has taken place in regard to the precedent of the Old 
Bank of North America, which took its charter first from the 
old Congress under the Confederation, and then quietly ac- 
cepted one from the State of Pennsylvania. The original 
sanction derived to a federal institution, from the authority of 
the old confederation itself, in the first place, has gone for 
nothing. The State principle of power upon that point, has 
again prevailed ; and the instance of the old bank of North 
Amerida, under its Pennsylvania charter, is adduced with that 
of the old Massachusetts Bank in Boston, by the Supreme 
Court of the United States, in their late opinion in the Ken- 
tucky cases, as establishing the foundation of their opinion of 
the practical constitutionality of State banks. While now, on 
the other hand, we see the late United States Bank, which has 
retreated back and sought shelter under the ancient covert, 
pursued ad internecionem, for the imputed offence of its 
original national character. 

We cannot Yefrain from adding a further rernarktouching 
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the singular oscillation in respect to the final prevalence of the 
majority principle. And it certainly comes to a strange con- 
clusion, that the concurrence of a succession of majorities, 
through a long series of years, upon one point, manifested 
through all the organic forms of the government, and even the 
long course of popular elections, and ratified by every species 
of representative expression, should all go for nothing, and 
be considered as defeated by a sudden outbreak and burst of 
public favor towards an eminent individual. It is strange 
doctrine, certainly, that the extreme exercise of an extraordi- 
nary power, the executive veto, should have the effect of de- 
termining, or even opening a long-settled constitutional ques- 
tion ; and that such an issue should be considered as decided 
by the result of a single, or a short course of electioneering 
campaigns. — Again, we will briefly observe, that it is a very 
different original question, whether Congress should be con- 
sidered to have a universal power to establish corporations, 
even for all purposes within the grand , scope of its general 
powers, and whether it shall be deprived of this faculty 
for carrying into effect an essential principle, of the govern- 
ment, and to the welfare of the community. We fully agree 
in all the importance attributed by the present Chief Justice 
of the Court in regard to the maintenance of such a general 
principle. Nothing can be more sound in its proper applica- 
tion. Nothing more salutary and conservative in its legitimate 
operation. — So far as questions of the kind agitated in this 
volume may be considered as determined by regular and 
" stated appeals to public approbation," it might perhaps be 
regretted, that the Court could not have waited a while longer 
for public opinion to rally its moral force, and arouse itself 
to the rescue. 

It is too plain to escape observation, that the volume before 
us exhibits a remarkable diversity of opinion among the mem- 
bers of the Court, not only as to the extent of former decis- 
ions, but even as to the very grounds on which they had been 
determined. It is apparent, that there was a more than usual 
difference, perfectly amicable and respectful certainly among 
themselves, not only as to the consequences, but as to the 
character, of prior judgments, to which some of the same 
members of the Court had been parties, and others had not. 
And we are here led to venture a remark in regard to a point 
upon which we have long been pondering. We believe that 
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the professional part of the public, and all critical jurists 
especially, have been struck with a novelty and peculiarity in 
the manner of Mr. Peters' marginal notes, or abstracts, as they 
are denominated, of cases determined in his reports. These 
notes are not the pure chemical extracts of tKe cases decided, 
if we may use that expression. They are not confined to 
those mere statements of points, either , actually decided, or 
essentially involved in the judgments, and ■ which constitute 
the placita of the elder books and abridgments. But they 
are large and copious extracts, in the literal sense of the word, 
settipg forth, paragraph by paragraph, frequently in the very 
phraseology, ipsissimis verbis, and that not always the most 
purely judicial J diction, the sentiments of the Court, and not 
unfrequently the identical train of reasoning of the individual 
judge, who is called upon to deliver the opinion of the Court. 
The inference which we have rather been led to draw from 
this habit of the reporter, is, that there is nothing strictly 
extrajudicial understood by him to be contained in the opinion 
pronounced in the name of the Court ; that the premises are 
settled as well as the conclusion, and that deliberate expres- 
sions, gravely adopted and approved, are not to be treated as 
mere obiter dicta, in any future discussions on the same sub- 
jects. We are not disposed to insist absolutely, or very 
strongly, on the soundness of such a deduction. But in this 
mode, it is very obvious, that supposing the train of opinion 
coming from the Court, to be uniform and consistent, the 
most elaborate and authentic exposition would be obtained of 
the true constitutional law of the country, as well as of its 
general municipal system. Such a work, it is evident, might 
be in a great measure made, if, indeed, we might not already 
deem one completed, by the employment of such materials ; 
and by this means, were there no signs nor circumstances 
to the contrary, we might now be deemed to be already in 
possession of a very respectable system of constitutional her- 
meneutics. 

It must be owned, that the idea of such a constitutional 
harmony, must be a good deal marred by the appearance of 
the present volume. Nor is it to be inferred, that there has 
been any absolute monotony to the present moment. There 
are some general remarks, of Mr. Justice Baldwin, in one of 
the reported cases, touching a diversity, which he conceived 
to exist between certain decisions of the Court, on which 
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we have here no occasion to comment, that it may not be out 
of the way to quote. 

" I freely admit that a court may and ought to revise its opin- 
ions, when, on solemn and deliberate consideration, they are 
convinced of their error. It is often done, though never without 
the fullest investigation ; even then, one decision does not settle 
the law ; when they are contradictory, the matter is open for 
future research. There is no more certainty that a last opinion 
is more correct than the first. Generally speaking, a construc- 
tion of a law nearest the time of its passage, is most respected ; 
and is adhered to, though there may be doubts about it, on the 
principle of ' stare decisis.' But it is believed to be unprece- 
dented, to consider a subsequent decision that omits any refer- 
ence to prior ones, and from some cause overlooks them, though 
they are in point, and by a court of the last resort, as having 
settled the law. If, however, such is the rule, it necessarily fol- 
lows, that it can only remain until another last decision shall be 
made, restoring the old law, or making a new version of it. 

" A judge who, in 1835, was at liberty to make a last con- 
struction of a law, is certainly as free in 1837, as he was two 
years before. The very principle of this case is, that the prior 
decisions, though unanimous, are not binding ; the next, in point 
of time, by a divided court, can then be of no more authority ; 
and a fortiori, one such opinion cannot outweigh three contrary 
ones, unless every last decision has the same effect, whenever a 
present majority may think fit to make one." — p. 400. 

It cannot be concealed in point of fact, that we have fallen 
under a new dispensation in respect to the judiciary. It can- 
not be disguised that it has taken a new and decided direction, 
or rather departure. The difference amounts to something 
more than ordinary variation. The loadstone has lost some- 
thing of its polarity. New points of observation have been • 
discovered and pursued, distinct from the astronomical north. 
Whether the judiciary has any proper volition or not, it is 
quite plain that it has acquired a new inspiration and impulse. 
What was the law of the court upon some important points 
remains so no longer. Within a brief space we have seen the 
highest judicial corps of the Union wheel about in almost solid 
column, and retread some of its most important steps. It is 
quite obvious, that old things are passing away. The author- 
ity of former decisions, which had long been set as landmarks 
in the law, is assailed and overthrown, by a steady, destructive 
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aim, from the summit of that strong-hold, within which they 
had been entrenched and established. For it is a notable 
feature in this judicial revolution, that it goes not merely to 
shake the authority of former opinions, but to subvert that of 
former judgments in constitutional cases. A single, or per- 
haps a second decision, of a somewhat different type or com- 
plexion from that of former opinions, might not be considered 
as settling the question concerning a positive change in the 
character of the court upon these points ; but consecutive 
opinions, within so short a compass, all of the same cast,— all 
at least of the same aspect, all certainly imbued with one 
spirit, — seem to give a determination to the doings of the tri- 
bunal, for the time being, that leaves little room for further 
doubts or conjecture. Upon one or another of the opinions 
upon constitutional points contained in the present volume, 
there might be more or less possible variety of individual im- 
pression entertained, how far it involved the necessary con- 
clusion of a final abandonment of the former fixed and estab- 
lished constitutional doctrines of the court ; but taking them 
all together, the matter is left in very little doubt. What- 
ever difference of judgment there might be as to the detail, 
there cannot be much in regard ib the sum total. From either 
two of the remarkable decisions in this volume there would be 
no difficulty in deducing the third ; that is to say, in divining, 
if it would require any divination, what it would be. It is 
very remarkable, also, that all the principles yielded by these 
decisions, either have relation to the sovereign powers of the 
Union, or to the very essence of social obligation. There 
are obvious reasons enough for not exaggerating inferences of 
an unfavorable kind, in regard to the present or future condition 
of the judiciary, but we can hardly avoid the reluctant im- 
pression, that it has already capitulated to the spirit of the old 
confederation ; and that we are fast returning, among other 
things, to an old contirierital currency, and to what were once 
denominated, moreover, anti-federal doctrines. Under the 
progressive genius of this new judicial administration we can 
see the whole fair system of the constitution beginning to dis- 
solve, like the baseless fabric of a vision ; and we may well 
seem to say, in view of all the toil, and service, and sacrifice 
of the past, ibi omnis effusus labor ! Nor can we regard it as 
greatly relieving or consoling this conclusion, that the new set 
of doctrines, thus broadly pronounced from the same constitu- 
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liona) oracle, should have been enunciated with the dignified 
weight derived not only from elevated station and official sanc- 
tion, but from high endowments also of intellectual and moral 
worth, with large accessions of legal and literary talent, and all 
the varied accomplishments of polished and profound learning. 
It cannot of course escape notice and remembrance, that 
in two, out of three constitutional judgments in this volume, if 
no more, as it appears upon the face of them, that of Chief 
Justice Marshall was different ; and had he survived, it would 
have been in all probability, and we may indeed say certainty, 
only to have delivered the dissenting opinions. This duty 
devolved, in regard to all three of those leading cases, princi- 
pally upon Mr. Justice Story, to whose lot it thus fell, with a 
most appropriate felicity, to pay at once this parting tribute to 
the cherished' memory of that great and spotless magistrate, 
and to pronounce their common sentiments in respect to the 
cardinal principles of that beneficent and beautiful system, 
which they had so long and so cordially cooperated together 
in the same sphere to uphold, and establish, and preserve. 
This profound and reverential feeling is expressed, not with- 
out sufficient modesty, and yet firmness, as well as feeling, in 
the concluding, and as it were valedictory portion, of the dis- 
senting opinion in the Kentucky case ; in which he touches 
upon the circumstances under which he was left to perform 
this mournful, but not silent duty, in the following emphatic 
and expressive strain. 

" I am conscious that I have occupied a great deal of time in 
the discussion of this grave question ; a question, in my humble 
judgment, second to none which was ever presented to this 
Court, in its intrinsic importance. I have done so, because I 
am of opinion, (as I have already intimated,) that upon constitu- 
tional questions, the public have a right to know the opinion of 
every judge who dissents from the opinion of the Court, and the 
reasons of his dissent. I have another and strong motive ; my 
profound reverence and affection for the dead. Mr. Chief Jus- 
tice Marshall is not here to speak for himself; and knowing full 
well the grounds of his opinion, in which I concurred, that this 
act is unconstitutional, I have felt an earnest desire to vindicate 
his memory from the imputation of rashness, or want of deep 
reflection. Had he been living, he would have spoken in the 
joint names of both of us. I am sensible that I have not done 
that justice to his opinion, which his own great mind and exalted 
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talents would have done. But with all the imperfections of 
my own efforts, I hope that I have shown that there were solid 
grounds on which to rest his exposition of the constitution."— 
p. 350. 



Art. VIII. — Tales from the German. Translated by 
Nathaniel Greene. Boston ; American Stationers' 
Company. 1837. 2 vols. 12mo. pp. 355 and 352. 

This is the unpretending title of a work, given to the pub- 
lic by one of our own townsmen, a few weeks since. Though 
styled by the translator " Tales," they might well be called 
Novels, or Romances ; for the first of the series occupies a 
whole volume, of as portly dimensions as would suffice for 
a brace of Bulwer's or D'Israeli's manufacture. Of the 
numerous contributions to the stores of fiction, with which 
the press has teemed of late, we have met with none more 
to our taste than this, or which is calculated to excite a 
livelier interest in the reader ; a merit which must be shared 
between the author and the translator. It is a higher effort 
to translate well a work of fiction, especially one abounding 
in colloquial dialogue and local allusions, than a work of sober 
science, where the terms readily find corresponding equiva- 
lents in our own language. The translator of fiction has the 
difficult task, if he would maintain the interest of his original, 
of clothing all the peculiar sentiments and images of a foreign 
nation in the familiar diction of his own. If he fail in the 
former particular, the work loses its originality and truth ; if 
in the latter, it will have a forced and formal air, fatal to 
interest. In whichever way he fails, the flavor of the original, 
like a fine essence imprisoned in a foul vase, will be spoiled. 

A translation, skilfully executed, has, to a certain extent, 
as far as the public is concerned, a superiority over a native 
composition ; since it makes us acquainted with the peculiari- 
ties of the nation to which the original belongs, more inti- 
mately and faithfully, than could be obtained from any similar 
production of our own. It is in literature, what a' sensible 
foreigner who speaks our language fluently is in society, the 
very best source of information respecting the manners and 
usages of his own country. 



